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Jan. 11, 2018, Law Division notice
that dictated that the plaintiff ’s
attorney was made the party re-
sponsible for drafting, executing
and presenting that proposed
HIPAA order to the court.

On Oct. 29, 2018, Law Division
General Administrative Order 18-
1, vacated Administrative Order
17-4 (and presumably the January
11, 2018, notice).

What remained, however, was
the qualified protective order that
required the signature of “Plaintiff
or legally designated representa-
t i ve,” thereby conflating “p at i e n t”
with “plaintiff ” and only contem-
plating the applicability of the
plaintiff ’s protected health infor-
mation within litigation.

The effect of prioritizing the
privacy rights of the plaintiff’s
health information resulted in
overlooking litigation where non-
party medical records may be
sought — such as in birth-injury
cases where prenatal care
records of the mother, from when
the babies were in utero, are dis-
coverable, El-Amin v. Dempsey,
329 Ill. App. 3d 800 (1st Dist.
2002) — or where the defendant
has placed his or her health at
issue. Doe v. Weinzweig, 2015 IL
App (1st) 133424-B; Burns v.
G re z e k a , 155 Ill. App. 3d 294 (2d
Dist. 1987).

The 2018 Law Division qualified

protective order caters only to the
plaintiff ’s protected health infor-
mation, which becomes problem-
atic where the health information
sought in certain instances are
not the plaintiff ’s and where the
form makes no provision for that
individual’s waiver to their right
to privacy.

Interestingly, the previous Law
Division General Order 17-3, did
contemplate the notion that pro-
tected health information may be
sought from different individuals,
besides the plaintiff, and allowed
for the signature of the party
whose health information was ac-
tually being sought.

However, subsequent changes
made away with this provision
and, as it stands, the plaintiff is
the only individual to whom the
qualified protective order applies.

The Law Department continues
to make tweaks to its HIPAA pro-
cedure, and in its newest notice
from Jan. 1 of this year medical
care providers are now “p ro h i b i t e d
from requiring execution of writ-
ten authorizations for the release
of protected health information in
addition to or in lieu of, a court-
entered qualified protective or-
d e r.” Available at the Law Divi-
s i o n’s website at cookcounty-
court.org under “A n n o u n ce m e n t s ”
(emphasis original).

While this seemingly was en-
acted to free parties from the ad-
ditional burden of requiring fur-
ther authorization to access med-
ical records, the notice can be
read as if to state that medical
providers may not release a pa-
t i e n t’s protected health informa-
tion based on a patient’s autho-
rization and may only release the
p at i e n t’s health information based
on the court’s qualified protective
o rd e r.

If this interpretation holds true,
this would take the autonomy
even further away from the at-
torneys in deciding how they deal
with their client’s protected health
information when litigating in the
Cook County Law Division.

Law Division changes to health record
access causing some confusion

Consider this scenario: A
plaintiff has filed a law-
suit alleging injury and
damages. During dis-
covery, the defense at-

torney indicates to the plaintiff ’s
attorney that the defendant will
seek the plaintiff’s protected
health information, pursuant to
the Health Insurance and Porta-
bility Act, or HIPAA, and will
draft a motion and proposed or-
der to that effect.

The plaintiff ’s attorney agrees
to the parameters of the health
information at issue, and the de-
fense attorney plans to submit the
motion and proposed order for
plaintiff ’s health information as
“ag re e d .”

Pursuant to a Jan. 11, 2018, no-
tice released by the Cook County
Circuit Court Law Division, the
parties would have violated court
procedure if that lawsuit was filed
in the Law Division.

This notice, compounded with
the amendment to the qualified
protective order that took effect
on Jan. 2, 2018, made the plain-
tiff ’s attorney, and the plaintiff ’s
attorney alone, the party respon-
sible for drafting, executing and
presenting the proposed HIPAA
order to the court and requiring
the plaintiff ’s signature authoriz-
ing the release of the health in-
formation. Notice available at:
co o kco u n tyco u r t .o rg / Po r t a l s /
0/ L aw % 2 0 D i v i s o n / Fo r m s / L aw l e r/
Notice%20Re%20HIPAA%20Mo -
t i o n s % 2 0 & % 2 0 O rd e rs . P D F.

The qualified protective order
that Law Division litigants had
been using since 2012 via Law
Division General Administrative
Order 12-1 had previously allowed
the parties to indicate on whose
motion the qualified protective or-
der was being entered. It also al-
lowed the drafter to fill in whose
health information was being
sought. Further, it required no sig-
nature from the patient.

In 2016, the Law Division vo-
calized a need to change the gen-
e ra l i z e d qualified protective order

due to the conflict raised in in-
surance litigation between the
mandated destruction of medical
records following the cessation of
litigation and insurance regula-
tions requiring the retention of
those records. Schull v. Ellis, 15 L
9759, at 4.

In Schull v. Ellis, 15 L 9759, the
Schull court issued a 28-page or-
der explaining the various con-
siderations for the update to the
qualified protective order and cit-
ed — as its No. 1 reason for the
change — the need for increased
privacy protections for the health
information of parties embroiled
in lawsuits. Id at 1.

In changing the qualified pro-
tective order, the Schull co u r t
sought input from various parties.
This, however, this did not result
in a unified agreement as to the
wording of the protective order.
Id. at 4-6. The Schull court then
revised the qualified protective or-
der into one that prioritized the
“plaintiff ’s explicit waiver of a
right to privacy.” Id. at 27.

While Schull v. Ellis ove rh a u l e d
the HIPAA qualified protective or-
der, Law Division General Order
17-3, effective July 25, 2017, stayed
the use of that amended qualified
protective order until all appellate
remedies were exhausted regard-
ing its constitutionality.

In the interim, the court al-
lowed for the continued use of the
original, generalized qualified pro-
tective order from 2012.

Pursuant to Law Division Gen-
eral Administrative Order 17-4, ef-
fective Jan. 2, 2018, the Schull
qualified protective order was
now to be used in all Law Division
litigation. This was followed by a
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